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Ob OTBETCTBEHHOCTU 3A CO3AHUE
HE3AKOHHOIO BOOPYXEHHOIO ®OPMUPOBAHUA

Cratbs 287 YronoBHoro kogekca Pecnybnuku benapycb (ganee — YK)
npegycMaTpyMBaeT OTBETCTBEHHOCTb 3a CO3[aHMEe HEe3aKOHHOr0 BOOPYXEHHOro
¢dopmupoBaHus (aanee — HB®) npu oTcyTCcTBMM NpU3HAKOB cTaTbn 286 HacTos-
wero Kogekca, nmbo pykoBoACTBO TakuM cbopMUpoBaHueM, Nnnbo yyactne B HEM.
AHanus cogepXaHusl ykasaHHOro coctaBa NpecTynsieHUs No3BONUIT NPUATU K HEKO-
TOPbIM BbIBOAAM U NPEOSIOKEHUAM.

1. HyxxgaeTtcsa B peaakuuMoHHOW npaeke gucnosuuusa cr. 287 YK, T. K. aesiHve
HEe MOXET ObITb NPU3HAHO MPECTYNHbIM MNPU OTCYTCTBUN MPU3HAKOB KaKoW-nubo
cratbu YK (B gaHHOM cnyvyae — Mpu OTCYTCTBMM NMPU3HaKoB CT. 286). B aucnosu-
ummn cr. 287 YK HeobGxoaumMo ykasaTb Ha OTCYTCTBME MPU3HAKOB MPECTYMNSEHUs,
npegycMoTpeHHOro JaHHON cTaTben.

2. Cosganue HB® sakoHopatenscTBo Pecnybnuku benapycb OTHOCUT K Tep-
popucTuyeckon aeatensHocTu [1, cT. 3], a AeATenbLHOCTL MO NNaHUPOBaHUIO, opra-
HU3auuK, NOArOTOBKE M COBEPLUEHUIO AENCTBUIA, HanpaBSfieHHbIX Ha co3faHue
HB®, npusHaeTcA OOHOBPEMEHHO U 3KCTPEMMUCTCKON AeATenbHOCTbio [2, cT. 1].
BykBanbHoe TonkoBaHWe 3akoHa NO3BONAET caenaTth BbIBOA, YTO PYKOBOACTBO YXe
co3faHHbiM HB® nubo yyacte B HEM K TEPPOPUCTUHYECKON AEATENbHOCTU HE OT-
HocuTcA. B aToil cBA3u Lenecoobpa3Ho K TeppOPUCTUYECKON U AKCTPEMUCTCKOM
DeATenbHOCTU OTHOCUTb He TONMbKO Co3AaHue, HO U pykoBoAcTBoO nMbo yyactve B
HB®, yto TpebyeT BHECEHUA COOTBETCTBYHOLLMX AOMOSIHEHUA B 3aKOHOAATESIbCTBO
o 6opbbe ¢ Teppopuamom [1, cT. 3] u akcTpemuamom [2, cT. 1]. 3acnyxunBaeT BHU-
MaHUA BO3MOXHOCTb KpMMMHanNU3auun He TOSMbKO y4YacTUs, HO U camoro dakra
uneHcTea B HBO.

3. Hu cT. 287 YK, Hu nocTtaHoBneHue lNneHyma BepxosHoro Cyna Pecnybnu-
ku benapyck [3] He packpbiBaloT npusHaku HB®. Ucnonb3yemoe B BOEHHOW [OK-
TpuHe onpegeneHne HB® kak «ynpaBnsemoe ycrtonyvMBoe obbeavHeHune nuy,
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Moruneeckuit unctutyT MBJ]

B Hanu4um xots 6bl y OAHOro U3 KOTOPbIX UMeeTCsl opyXxue (Npu ocBeAOMIEHHOCTH
06 aTom apyrux Bxoaswux B AgaHHoe ob6beauHeHue nuy), co3gaHHoe B LIENsX Co-
BepLUeHUs1 AeNCTBUIA, HanpaBneHHbIX Ha HACUNbCTBEHHOE U3MEHEHUE KOHCTUTYLU-
OHHOro cTposi U(Unu) TeppuTopuanbHOW LIENOCTHOCTU rocygapcTBa, 3axsaT WMMu
yOoepXaHue BNacTU HEKOHCTUTYLMOHHbIM NyTeMm, opraHusauuio nubo yvactue B
MaccoBbIx Gecnopsiakax» [4, n. 4 rn. 2] BUAUTCA HEe COBCEM TOYHbLIM, MOCKOSbKY
OHO He TOJNbKO OrpaHuuYMBaeT Kpyr AesHUA, ONsi COBEPLUEHUSA KOTOPbIX CO34aeTcs
HB®, HO u He B NONHOI Mepe pacKkpbiBaeT NPU3HaK BOOPY>XEHHOCTU.

HB® Hepepko oTOXAOECTBNAETCA C OpraHWM3OBaHHOW rpynmnon, NpecTynHOM
opraHusauuein, BOOPY>XeHHbIM YCTONYNBbIM o6beauHeHneM (B T. Y. C NMPU3HAKaMU
opraHu3oBaHHOM rpynnel unu 6e3 Takosbix). Monaraem, 4yto HB® mMoxeT obnagath
NpU3HaKamu opraHU3oBaHHOW rpynmnbl MO0 NPEecTyrnHOW OpraHuM3auun; Kak U 3Kc-
TPpEMUCTCKOEe (POpMUPOBaHUE, HE3aKOHHOE BOOpPYXeHHoe (hopMUpOBaHUE MOXET
BKMNIOYaTh B cebs Takke pasnuuHble CTPYKTYpHbIE noapasaeneHusi. Takue npusHa-
kn HBO, kak npegsaputensHas o6beguHEeHHOCTb, YNpaBnsieMoCTb, YCTONYMBOCTD,
Hanuyue uenu coBMEeCTHON NPEeCTYNHOW UNN MHOW AesATeNnbHOCTU, CXOXW C aHano-
MYHBIMUA NPU3HaKaMU OpraHU3OBaHHOW rpynnbl, O4HAKO NMPU3HAK BOOPYXEHHOCTH,
packpbITbiii B noctaHoBneHun lNneHyma BepxosHoro Cyaa Pecny6nuku benapycb
npUMeHuUTenbHO K GaHauTuamy [3, n. 5], HyXXgaeTcA B YTOYHEHUM U HEKOTOPOM
pacwmpeHun npumeHuTenbHo K HB®. O BO3MOXHOCTU Hanuyusi y cos3gaBaemMoro
thopMupoBaHUs pagnoaKkTUBHbLIX MaTepuanoB, SAOBUTLIX UMM CUINTbHOOEWCTBYIO-
LUMX BeLlecTB CBUOETENbCTBYET yKasaHMe Ha Lenb COBepLUeHUsl MpecTymnieHus,
npegycmoTpeHHoro cT. 287 YK, He TONbKO NpU XULLEHUM OrHECTPENBHOIO OPYXUs,
6oenpunacoB UnNu B3pbiBYaATLIX BewecTB (4. 4 cT. 294 YK), HO 1 npu xuweHun pa-
ANoaKkTuBHbIX MatepuanoB (4. 3 cT. 323 YK), a Tarkke npu HesakoHHOM obopoTe
CUNbHOAENCTBYIOLLMX UMK S00BUTLIX BeLlecTB (4. 2 cT. 333 YK).

dopmupoBaHue MOXET co3faBaTbCA U ¢ HenpecTynHbIMU Lenamu. C yyeTom
TOro, Yto HB® no csouM npusHakam 6U3KO K BOUHCKOW YacTu (BOEHU3UPOBaHHOMW
opraHusauum), OHO OOMKHO XapaKTepu3oBaTbCA OOMOMNHUTENbHBIMU MPU3HAKaMMU:
npeaHasHa4YeHHOCTbI0 NpeuMyLLecTBeHHO ANs BeAeHUS BOEHHbIX AENCTBUIA (XOoTs
MOXeT cO34aBaTbCA U C HEMpecCTyNHbIMU LensMMU), CTPYKTYPUPOBaHHOCTLIO, Hanu-
YMEM CUCTEMBI PYKOBOACTBA U NOOYMHEHUS, CTPOron AUCLIMMNIUHBLI U PSAOM OPYrux,
ofgHako uJeTkue Kputepum HB®P 3akoHogaTenbHO He ornpefernieHbl, YTo co3gaeT
TPYAHOCTU NMpU KBanudpukaumu.

4. CosgaHue, pykoBoacTso U yyactue B HB® moxeT ObiTb YaCcTHBIM crydaem
3KCTPEMUCTCKOI (TEPPOPUCTUYECKON) AEATENBHOCTU, HO BrieYEeT CaMOCTOSTENbHYIO
OTBETCTBEHHOCTb Mo cT. 287 YK no npasvnam Ksanudukauum npu KOHKYpeHUUn
obwein n cneunansHo Hopmbl. NMpecTynneHus, cosepLleHHble NULAMKU U3 vucna
BXogsLuX B coctaB HB®P, TpebyioT gononHUTensHoM KeanupukaLmu.

duHaHcupoBaHue npouecca cosgaHna HB® MoxeT ogHOBpEMEHHO SIBMATLCS
n bnHaHcupoBaHueM Teppopuctudeckoin aeatenbHocTn (cT. 290-1 YK). Ksanudgu-
Kauus no ct. 361-2 YK (cpnHaHcupoBaHue AEATENIbHOCTU 3KCTPEMUCTCKOro dop-
MUpPOBaHUA) HEBO3MOXXHa BBUAY OTCYTCTBUSA eLle He co3aaHHOro hopMmpoBaHus.
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Mpu oTtcyTcTBUM TeppopucTUYecKkux uenen cduHaHcuposaHue HBD moxeTt
ObITb KBANUUUUPOBAHO KakK MNOCOOHUYECTBO B OpraHW3auuMuM UM pykoBOACTBE
H®B, yTo BUANUTCA He coBceM MpaBuUiibHbIM, B CBA3U C YEM npeanaraeTcsi Aonorn-
HUTb aucnosunuuio cT. 287 YK anbTepHaTMBHbIM AeAcTBUEM B Buae «uUHaHCUPO-
BaHUA co3faHus nubo aesatenbHocTM HBOy,

®duHaHcnpoeaHne HB® camum opraHusaTopoM (pykoBoauTenemM) Takoro
dopmupoBaHusa LenecoobpasHo kanupuumpoaTtb TonbKo no cT. 287 YK, T. K. OHO
OCYLLECTBIISIETCA B paMKax OpraHu3aToOpPCKOW OeATENbHOCTU NUOO TEKyLLEero pyko-
BoacTea HBO®.

5. B cooTtBeTCTBMMN C npuMevaHnem kK cT. 287 YK nuuo, pobposonbHO npe-
KpaTUBLLEE Yy4YaCTUEe B HE3aKOHHOM BOOPYXEHHOM (hOPMUMPOBAHUU U cOaBlUee
opyxue, ocBoboxagaeTca OT YrorioBHOW OTBETCTBEHHOCTU MO yKasaHHON cTaTtbe.
OaHako gaHHoOe npuMevaHue He MoXeT ObITb MPUMMEHEHOo, Koraa opyXxue BbiObINo
u3 BnageHus yvyactHuka HB® B cuny pasnuuHbIX NpUYUH, Aaxe npu ycnosun 4o6-
pPOBOSLHOrO npekpalleHus ydactusi B oopmupoBaHuu. lNpeanaraetcsa 4o6poBonb-
HOCTb CAAYU OPYXWUSA AOMOMHUTbL yKasaHMeM «(B crnyyae BrageHUss UM)», Kak 3TO
npenycmoTpeHo B YK Npy3un [5, 4. 2 npum. K cT. 223].
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